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RULES  AND  REGULATIONS 


Title  45— PUBUC  WaFARE 

Chapter  t — Office  of  Education,  De¬ 
partment  of  Health,  Education,  and 
Welfare 

PART  116 — FINANCIAL  ASSISTANCE 
TO  MEET  THE  SPECIAL  EDUCA¬ 
TIONAL  NEEDS  OF  EDUCATIONALLY 
DEPRIVED  CHILDREN 

Allocation  of  Title  I  Funds 

In  order  to  implement  certain  amend¬ 
ments  to  title  I  of  the  Elementary  and 
Secondary  Education  Act  (20  U.S.C. 
241a)  contained  in  sections  411(b)  and 
508  of  Public  Law  92-318,  86  Stat.  338 
and  352,  Part  116  of  Chapter  I  of  Title  45 
of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below.  These 
amendments  relate  to  the  allocation  of 
Title  I  funds  to:  (1)  The  Secretary  of 
the  Interior  to  meet  the  special  educa¬ 
tional  needs  of  educationally  deprived 
children  on  reservations  serviced  by  ele¬ 
mentary  and  secondary  schools  operated 
for  Indian  children  by  the  Department 
of  the  Interior  imder  section  103(a)(1) 
of  the  Act  (20  U.S.C.  241c(a)(l));  and 
(2)  State  agencies  responsible  for  pro¬ 
viding  free  public  education  for  children 
in  institutions  for  delinquent  children  or 
adult  correctional  institutions  imder 
section  103(a)(7)  of  the  Act  (20  U.S.C. 
241c(a)(7)). 

It  has  been  determined  by  the  Com¬ 
missioner  of  Education  with  the  ap¬ 
proval  of  the  Secretary  of  Health,  Edu¬ 
cation,  and  Welfare  that  notice  of  pro¬ 
posed  rule  making  is  impractical  and 
contrary  to  the  public  interest  with  re¬ 
gard  to  the  amendments  set  forth  below. 
These  amendments  do  not  involve  sig¬ 
nificant  policy  matters  but  are  intended 
merely  to  conform  the  title  I  regula¬ 
tions  to  recent  legislation  in  Public  Law 
92-318.  Furthermore,  to  resort  to  pro¬ 
posed  rule  making  would  delay  the  ac¬ 
quisition  of  data  called  for  by  these 
amendments.  These  data  must  be  col¬ 
lected  as  soon  as  possible  in  order  to 
make  title  I  allocations  for  fiscal  year 
1973  in  a  timely  fashion. 

Effective  date.  These  regulations  shall 
become  effective  30  days  after  publica¬ 
tion  in  the  Federal  Register. 

Dated:  September  7,  1972. 

S.  P.  Marland  Jr., 

V.S.  Commissioner  of  Education. 

Approved:  September  25,  1972. 

Elliot  L.  Richardson, 

Secretary  of  Health,  Education, 
and  Welfare. 

1.  In  §  116.1,  paragraphs  (c)  and  (p) 
are  amended  to  read  as  follows: 

§  116.1  DoHnilions. 

•  •  •  #  • 

(c)  (1)  “Average  daily  attendance,”  in 
the  case  of  children  in  institutions  for 
neglected  or  delinquent  children  or  in 


adult  (xirrectional  institutions  means  the 
average  number  of  such  children  under 
21  years  of  age  (for  whom  the  applicant 
State  agency  is  directly  responsible  under 
State  law  for  providing  free  public  educa¬ 
tion)  who  participated  on  a  daily  basis 
during  the  latest  completed  school  year  in 
an  organized  program  of  instruction:  (i) 
Supported  by  State  funds,  and  (ii)  rec¬ 
ognized  imder  State  law  as  furnishing 
elementary  and  secondary  education,  but 
not  beyond  grade  12.  If  such  data  are  not 
available  for  adult  correctional  institu¬ 
tions,  then  for  fiscal  year  1973  allocations 
the  average  daily  attendance  may  be  esti¬ 
mated  on  the  basis  of:  (i)  94  percent  of 
average  daily  membership,  or  (ii)  the 
number  of  children  under  age  21  in  grade 
12  or  below  (as  described  in  the  preced¬ 
ing  sentence)  in  attendance  on  any  one 
specified  day  of  the  latest  completed  or 
current  school  year.  (Public  Law  92-318, 
sec.  508.) 

(2)  “Average  daily  attendance,”  in 
the  case  of  schools  for  handicapped  chil¬ 
dren  operated  or  supported  by  a  State 
agency,  means  the  average  number  of 
children  under  21  years  of  age  partici¬ 
pating  per  day  for  the  length  of  a  nor¬ 
mal  school  year  in  an  organized  program 
in  such  schools  of  instruction  which  is 
recognized  under  State  law  as  furnish¬ 
ing  elementary  or  secondary  education, 
but  not  beyond  grade  12.  In  the  case  of 
handicapped  children,  daily  attendance 
shall  be  measured  by  the  number  of  daily 
hours  of  participation  in  such  instruc¬ 
tion  as  the  State  agency  determines  to 
be  appropriate  for  children  with  the  par¬ 
ticular  handicap  involved,  except  that 
any  such  instruction  for  more  than  1 
hour,  but  less  than  3  hours,  a  day  shall 
be  deemed  to  constitute  a  maximum  of 
one-half  day  of  attendance.  Time  spent 
primarily  in  custodial  care  or  medical 
treatment  or  therapy  cannot  be  counted 
in  determining  attendance.  In  the  case 
of  special  instructional  services  provided 
by  a  State  agency  under  contract  or 
other  arrangement  (such  as  itinerant, 
resource  room,  or  other  types  of  part- 
day  or  part-week  programs)  to  handi¬ 
capped  children  in  attendance  at  public 
or  nonpublic  schools,  such  children  may 
be  reported  as  being  in  average  daily  at¬ 
tendance,  if:  (i)  A  statute  or  official  writ¬ 
ten  rule,  policy,  or  other  standard  appli¬ 
cable  to  such  State  agency  provides  a 
reliable  basis  for  determining  that  such 
State  agency,  rather  than  a  local  educa¬ 
tional  agency,  is  directly  responsible  for 
providing  educational  services  to  such 
children;  and  (ii)  such  State  agency’s 
average  per  pupil  contribution  to  the 
cost  of  providing  education  to  such 
handicapped  children  exceeds — (a)  The 
State’s  average  per  pupil  contribution  to 
the  cost  of  education  of  handicapped 
children  in  educational  programs  oper¬ 
ated  by  local  educational  agencies  in  the 
State,  and  (b)  exceeds  one-half  of  the 
average  per  pupil  expenditure  in  that 
State  as  defined  in  section  103(e)  of  title 
I,  ESEA.  For  the  purposes  of  this  para¬ 
graph,  a  State  agency’s  average  per  pupil 
contribution  to  the  cost  of  providing  edu- 


caticn  to  such  handicapped  children,  a 
State’s  average  per  pupil  contribution  to 
the  cost  of  education  of  handicapped 
children  by  local  educational  agencies, 
and  the  average  per  pupil  expenditure  in 
a  State  shall  be  determined  on  the  basis 
of  data  for  the  same  fiscal  year.  (20 
U.S.C,  241c(a)(l),  241c(a)(5),  and  241c 
(a)(7).) 

•  •  «  «  • 

(p)  “An  institution  for  delinquent  chil¬ 
dren”  means  a  public  or  private  nonprofit 
residential  facility  which  is  operated  pri¬ 
marily  for  the  care  of,  for  an  indefinite 
period  of  time  or  for  a  definite  period  of 
time  other  than  one  of  short  duration, 
children  who  have  been  adjudicated  to  be 
delinquent  children.  Such  term  also  in¬ 
cludes  an  adult  correctional  institution  in 
which  children  are  placed.  (Public  Law 
92-318,  sec.  508.) 

•  •  *  *  • 

2.  A  new  §  116.11  is  added  reading  as 
follows: 

§  116.11  Allotment  of  fund»i  to  the  Sec¬ 
retary  of  the  Interior  for  programs 
for  Indian  children  in  schools  oper¬ 
ated  by  the  Department  of  the  In¬ 
terior. 

(a)  The  maximum  amount  to  be  al¬ 
lotted  for  payments  to  the  Secretary  of 
the  Interior  for  fiscal  year  1973  under 
section  103(a)  (1)  (A)  (ii)  of  title  I  of  the 
Act  to  meet  the  special  educational  needs 
of  educationally  deprived  children  on 
reservations  serviced  by  elementary  and 
secondary  schools  for  Indian  children 
operated  or  supported  by  the  Department 
of  the  Interior  will  be  determined  by  mul¬ 
tiplying  the  estimated  number  of  children 
in  such  schools  (as  determined  by  the 
Secretary  of  the  Interior)  by  the  Federal 
percentage  prescribed  in  §  116.1(1)  of  the 
average  per  pupil  expenditure  in  the 
United  States  for  the  most  recent  fiscal 
year  for  which  such  data  are  available. 
In  no  event,  however,  will  the  total 
amount  paid  to  the  Secretary  of  the  In¬ 
terior  from  the  appropriation  for  fiscal 
year  1973  exceed  1  percent  of  the  amount 
appropriated  for  payments  to  States  as 
defined  in  subsection  103(a)  of  the  Act. 

(b)  ’The  terms  upon  which  such  pay¬ 
ments  will  be  made  will  be  set  forth  in 
an  agreement  between  the  Commissioner 
and  the  Secretary  of  the  Interior  con¬ 
taining  such  assurances  and  terms  as 
the  Commissioner  determines  will  best 
carry  out  the  purposes  of  this  part,  in¬ 
cluding:  (1)  An  assurance  that  payments 
made  pursuant  to  this  section  will  be 
used  solely  for  programs  and  projects 
approved  by  the  Secretary  of  the  In¬ 
terior  which  meet  the  applicable  require¬ 
ments  of  Subpart  C  of  this  part,  and 
(2)  provision  for  carrying  out  the  appli¬ 
cable  provisions  of  Subpart  C  of  this  part 
and  for  the  submission  by  the  Secretary 
of  the  Interior  to  the  Commissioner  of 
periodic  and  other  reports  required  by- 
i  116.31  (f)  and  (g)  to  be  submitted 
by  State  educational  agencies.  (ESEA, 
i  103(a)(1)  (C),  as  added  by  Public  Law 
92-318,  sec.  411(b).) 

(FR Doc.72-16710 FUed  10-2-72;  8:65  am] 
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